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Siesta Key Community Inc, a ten-year-old organization on Siesta Key, is opposed to UDC Amendment 
#32 which eliminates density limits for hotels throughout Sarasota County including the barrier islands.  
The proposed UDC amendment would allow hotels on the barrier islands to increase density from the 
current maximum of 26 units per acre (without kitchens) to up to 170 units per acre.  This would violate 
the Comprehensive Plan. 

This white paper will provide details on how the elimination of ‘density’ limits and subsequent addition 
of hundreds of hotel units are in clear violation of state statutes that require all developments to be 
consistent with the entire comprehensive plan.    This draft is to introduce arguments against the 
proposed UDC Amendment #32 to the County and the public.  The final version will be submitted to 
County Commissioners and the public before the public hearings on these proposed amendments in 
October. 

Summary 

The proposed UDC amendment #32 that will eliminate density limits for hotels on the barrier islands is 
inconsistent with the Comprehensive Plan. Zoning changes that are inconsistent with the 
Comprehensive Plan are illegal under state statutes (FL S 163.3194).  Specifically, the proposed change 
to increase density for hotels will violate the Comprehensive Plan policy 2.9.1 that requires the density 
of development to follow zoning regulations as of 1989.  The 1989 zoning regulations have clear 
maximum limits for transient accommodations.   

Comprehensive Plan Policy 2.9.1 is unambiguous and clear.  The policy reads as follows. 

Barrier Islands are designated on the Future Land Use Map to recognize existing land use patterns and to 
provide a basis for hurricane evacuation planning and disaster mitigation efforts.  The intensity and 
density of future development on the Barrier Islands of Sarasota shall not exceed that allowed by 
zoning ordinances and regulations existing as of March 13, 1989.  (Emphasis added) 

Following the strict scrutiny of the comp plan language, the county must look at the density and 
intensity of use of transient accommodations in the 1989 zoning ordinances and regulations.  This is a 
required step in ensuring any approval of development is consistent with the Comprehensive Plan. 

The 1989 Zoning ordinances provide clear maximum density limits for transient accommodations.  The 
County can’t legally redefine density for hotels to circumvent Policy 2.9.1. 
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1989 Zoning Ordinances 

The following are the key points in the regulations on transient accommodations in the 1989 zoning 
ordinances: 

 In Section 28.163, Transient accommodations… (see Attachment A) 

o Are defined as ‘dwelling unit, or other accommodation used as a dwelling unit’.  

o Hotels are listed as an example a transient accommodation.    

o States ‘A transient accommodation shall be considered a residential use’ 

 In Section 88.F, Maximum Residential Density, transient accommodations are listed along with 
multifamily dwellings with a maximum density.  For transient accommodations, the maximum 
density limits are (see Attachment B): 

o Twenty-six (26) units per acre without cooking facilities 

o Thirteen (13) units per acre with cooking facilities 

County’s clear intention to limit density 

For the purpose of potential legal proceedings, it’s important to show the intent of maximizing density 
by the Sarasota County government.  The intent of the County to limit density for transient 
accommodations for decades is apparent.  The various ordinances and comprehensive plan policies 
show past county commissioners’ unambiguous intent to limit density on the barrier islands including 
for transient accommodations.  

o Ordinance 83-08 was adopted in 1983 to provide for ‘establishment and clarification of 
transient accommodations use’ and to amend the CG district to include ‘maximum 
residential density’.  This ordinance was a basis for changes to the 1975 Zoning Code 
and was in effect in the 1989 Zoning ordinances.  In ordinance 83-08, Section II, B (see 
Attachment C1 – C3) 

 Section II.B.1.A. The Intent clause include the section ‘Whenever transient 
accommodations are involved, maximum density shall be guided by…within the 
“Future Land Use” plan chapter’s guiding principles of Apoxsee’ (Comprehensive 
Plan).  

 Section II.B.3.F lists the maximum density of the various portions of our county.  
At that time, there were several Intensity Level ‘Band’  Copy of this section of 
the ordinance is attached. 

o The Comprehensive Plan has policies to support maximum densities on the barrier 
island 

 Comprehensive Plan Policy 1.2.2 requires that any proposed land use 
amendments in Evacuation A (Siesta Key) and B hurricane vulnerability zone to 
be consistent with Future Land Use policy 2.9.1. 
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 Comprehensive Plan Policy 1.2.3 encourages hotel/motel development in the 
storm evacuation zones category C, D and E rather than evacuation zones A and 
B. (emphasis added to the reference of Siesta Key evacuation zone) 

 Comprehensive Plan Policy 1.2.6 discourage the intensification of land uses 
within Hurricane Evacuation Zones A and B, consistent with Future Land Use 
Policy 2.9.1, and Coastal Objective 1.2 and policies 1.21 – 1.25 

State law requires strict adherence to the Comprehensive Plan 

The County can NOT pick and choose which comprehensive plan policy to follow.  It must follow the 
entire Plan and further all of the goals/policies when approving development orders. 

Florida Statutes 163.3194 

(1)(a) After a comprehensive plan, or element or portion thereof, has been adopted in conformity with 
this act, all development undertaken by, and all actions taken in regard to development orders by, 
governmental agencies in regard to land covered by such plan or element shall be consistent with such 
plan or element as adopted. (emphasis added) 

(3)(a) A development order or land development regulation shall be consistent with the comprehensive 
plan if the land uses, densities or intensities, and other aspects of development permitted by such 
order or regulation are compatible with and further the objectives, policies, land uses, and densities or 
intensities in the comprehensive plan and if it meets all other criteria enumerated by the local 
government. (emphasis added) 

State law defines density, intensity and transient accommodations 

While the hotel developers use the definition of density and hotels based on NAIC (industry standards), 
state law has clear definitions of density, intensity, hotels, and transient public lodgings.   

 State law defines density and intensity as objective measurements.  Since transient 
accommodations were listed in our 1989 ordinances and current zoning codes as having density 
or dwelling units, then we can state there is an objective measurement for hotels.   

 Approving up to 170 dwelling units per acre on the barrier islands will clearly exceed the 
maximum density requirements of our Comprehensive Plan.  Redefining the word density today 
will not change that fact.  

o Fl Statutes 163.3164 (Community Planning Act definitions) 

 (12) “Density” means an objective measurement of the number of people or 
residential units allowed per unit of land, such as residents or employees per 
acre 

 (22) “Intensity” means an objective measurement of the extent to which land 
may be developed or used, including the consumption or use of the space 
above, on, or below ground; the measurement of the use of or demand on 
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natural resources, and the measurement of the use of or demand on facilities 
and services. 

o Fl Statues 509.242 Public lodging establishments; classifications.— 

 (a) Hotel.—A hotel is any public lodging establishment containing sleeping 
room accommodations for 25 or more guests and providing the services 
generally provided by a hotel and recognized as a hotel in the community in 
which it is situated or by the industry. 

o Fl Statutes 509.013 (Lodging and Food Service Establishments) Definitions.— 

 1. “Transient public lodging establishment” means any unit, group of units, 
dwelling, building, or group of buildings within a single complex of buildings 
which is rented to guests more than three times in a calendar year for periods of 
less than 30 days or 1 calendar month, whichever is less, or which is advertised 
or held out to the public as a place regularly rented to guests. 

Grammar  

 In their proposals, hotel developers ignore grammar rules in an attempt to justify their request 
for increasing density and intensity of use 

o The hotel developers try to interpret the statute differently than the actual intent of the 
state’s statutes.   

 Definition of Density per state statute: (12) “Density” means an objective 
measurement of the number of people or residential units allowed per unit of 
land, such as residents or employees per acre 

  In their hotel proposals, the developers limit the objective 
measurement of density to only ‘residents or employees’.  The comma 
in that sentence before ‘such as’ make the following statement non-
restrictive clause.  That makes ‘such as residents or employees per acre’ 
an example of the objective measurement but not the only possible 
measurement.  Another objective measurement can be dwelling units 
for hotels. 

 Definition of Intensity per state statute: (22) “Intensity” means an objective 
measurement of the extent to which land may be developed or used, including 
the consumption or use of the space above, on, or below ground; the 
measurement of the use of or demand on natural resources, and the 
measurement of the use of or demand on facilities and services. 

 In the hotel proposals, the developers focused on ‘consumption of the 
space’ ignoring the first part of that definition where it lists the 
‘objective measurement of the extent to which the land may be 
developed or used.  Again, the comma after …developed or used, makes 
it a non-restrictive clause so consumption of use is just one example of 
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how the land may be developed or used.  Adding restaurant and bar 
uses to a transient accommodations use is an increase in how the land is 
developed therefore an increase in intensity. 

o In their proposal, the hotel developers chose to ignore the word ‘and’ in the first 
sentence of Policy 2.9.1 but instead focuses their arguments only on hurricane 
mitigation.  Barrier Islands are designated on the Future Land Use Map to recognize 
existing land use patterns and to provide a basis for hurricane evacuation planning and 
disaster mitigation efforts. These are two distinct statements.  The County must 1) 
recognize existing land use patterns AND 2) plan for hurricane evacuations.  The County 
must follow through each statement and can’t ignore the first portion to emphasize the 
second portion of this sentence.  

o Comprehensive Plan Policy 2.9.1, includes the word SHALL. This leaves the County no 
room to interpret the policy different than what is clearly stated.   The intensity and 
density of future development on the Barrier Islands of Sarasota shall not exceed that 
allowed by zoning ordinances and regulations existing as of March 13, 1989. 

County acknowledges density limits exist 

 Staff’s reports contain written admissions that density limits currently exist for transient 
accommodations and is proposing to change the definition in UDC amendment #32.  This 
elimination of the definition of density for hotels on the barrier islands in order to add hundreds 
of more units will be a violation of our Comprehensive Plan 2.9.1 which requires the county to 
follow the density and intensity as listed in the 1989 Zoning ordinances.  

 In the hotel application there were two definitions of density. Hotel Density is being proposed to 
be eliminated in unincorporated Sarasota County except for Nokomis Center Revitalization Plan 
and BRR/PD (UDC 124-305 Terms).   Two conflicting density definitions in the zoning code will 
not stand up in court.   

 Public workshops on the hotel proposals illustrate the developers’ knowledge the density and 
intensity of use violates the Policy 2.9.1 and originally proposed ‘exempting hotels’ from those 
requirements.  This demonstrates an understanding that their proposal will violate the Comp 
Plan.  The current proposal is now to ignore the comp plan and change the definition of density. 
Document proof of hotel developers change in handling Comp Plan policy 2.9.1 will show the 
courts that the developers’ intent is to increase density and intensity and are trying to find a 
way around it.  

Increases in Intensity NOT allowed in Comprehensive Plan 

 The hotel proposals are asking for three (3) different uses for each parcel:  Hotel, Restaurant, 
and Bar.  This is a clear increase in the intensity of use.  The developers are relying on the zoning 
provision which allows hotels with more than 100 units to have a bar and restaurant. This 
currently can only happen if the parcel contains four (4) acres but the proposals are requesting 
to allow three (3) uses on one acre.  This brings up conflicting statements.  If the county is only 
considering the hotels’ building footprint (floor area ratio) in determining legal hotel use and 
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does not consider units as ‘measurable’ then how can they suddenly count units in order to 
determine if the hotel is eligible for a restaurant or bar?  Three distinct commercial uses on one 
acre are an increase in intensity on the Barrier Islands. 

Florida court cases on comp plans 

Over the past few decades, Court decisions upheld the requirement that governments must follow the 
clear language of ordinances and Comprehensive Plans.  The following are a few examples of case law.  
Additional cases will be provided in the final document provided to the County Commission. 

 Florida South Properties v Sarasota County Board of Zoning Appeals, 2007 

o Summary: The County must follow the clear language of zoning ordinance.  In the 
current proposal, the county must follow the 1989 Zoning Ordinances which clearly 
limits density for transient accommodations 

o ‘When ordinance language is clear, courts must read the ordinance as written, for to do 
otherwise constitute an abrogation of legislative power. Koile, 934 So. 2nd at 1231.’ 

 Machado v Musgrove, 1988 

o Summary: Finding that a local land use plan is like a constitution for all future 
development within the governmental boundary (Casetext.com.)  The courts find land 
use plans such as the Comprehensive Plan must be strictly applied. 

o In one portion of the decision, the court states ‘Zoning, on the other hand, is the means 
by which the comprehensive plan is implemented, City of Jacksonville Beach v Grubbs, 
461 So. 2d 160 (Fla. 1st DCA 1984), and involves the exercise of discretionary powers 
within the limits imposed by the plan.  Baker v Milwaukee, 533 p.2nd at 775.  It is said 
that a zoning action not in accordance with a comprehensive plan is ultra vires. (for the 
non-legal reader, ultra vires means ‘ beyond one's legal power or authority’) 

o Further the court states: A Comprehensive Land Use Plan is not a ‘vest-pocket tool’, 
Baker v City of Milwaukee, for making individual zoning changes based on political 
vagary, see Harr Kaden, …  It is a broad statement of legislative objective ‘to protect 
human, environmental, social and economic resources, and to maintain, through orderly 
growth and development, the character and stability of present and future land use and 
development in this state’ 

o This court decision makes clear that any zoning decision must comply with the 
Comprehensive plan and all decisions must follow strict scrutiny review 

 Pinecrest Lakes Inc v Shidel (2001) 

o Summary:  Courts found an approved development was not consistent with the 
comprehensive plan and ordered the developer to tear down the buildings. 

o The court concluded: ‘The statute says that an affected or aggrieved party may bring an 
action to enjoin an inconsistent development allowed by the County under its 
Comprehensive Plan. The statutory rule is that if you build it, and in court it later proves 
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inconsistent, it will have to come down.   The court's injunction enforces the statutory 
scheme as written.   The County has been ordered to comply with its own 
Comprehensive Plan and restrained from allowing inconsistent development;  and the 
developer has been found to have built an inconsistent land use and has been ordered to 
remove it.   The rule of law has prevailed.’ 

 City of Jacksonville v Dixon, 2002 Appeals court 

o The appeal court reversed a lower court decision because the development order 
approved by the City of Jacksonville is not consistent with the comprehensive plan. 

o The court concluded development plans must meet the clear and plain language of the 
Comprehensive Plan “ Indeed, were we to adopt the deferential standard applied to the 
plan by the lower court, the ultimate determination of a planned development would be 
placed within the discretion of whoever composes the membership of the governmental 
body's planning department at any given time, and the goal of certainty and order in 
future land-use decision-making would be circumvented.”  

 

Conclusion 

Comprehensive Plan Policy 2.9.1 states The intensity and density of future development on the Barrier 
Islands of Sarasota shall not exceed that allowed by zoning ordinances and regulations existing as of 
March 13, 1989.  (Emphasis added).  The 1989 zoning ordinances and regulations include maximum 
density limits for transient accommodations.  Clear zoning and planning language exists that prohibits an 
increase in density and intensity on our barrier islands.  If the County starts to arbitrarily change the 
meaning of a comprehensive plan policy through zoning action, when will it stop?  Would density be 
eliminated for condos on the barrier islands in the future?  

Florida Court determinations have clearly stated that local governments can’t approve zoning changes 
that conflict with the Comprehensive Plan.  Transient Accommodations have a maximum limit of 13 
units per acre with kitchens and 26 units per acre without kitchens since 1983.  Changing the definition 
of hotel density will not alter the fact that the Comp plan requires the County to follow the 1989 density 
and intensity requirements for barrier islands. 

The County must follow state law and reject the UDC Amendment #32 as it applies to Barrier Islands. 
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